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THE COURT: Well mach time has been devoted
in the hriefina and kadav in arcument hta the issue of
standard of review on "udicial review of an
administrative agency decision case. Thah ia as it
should bhe becaunse the appellate decisions in this state.
and T wonld surmise prohably in all obther states as well
as at the federal level. have described the standard of
reviaw in terms which raflect the fact rhat bhe
Leqis1ature has seen Tit. both at fthe federal level and
a; the state level. to deleaare o administrative
aagencies important adiudicatory funaotions to be performed
hecause of tha'expertise that those agancies have and
their ability therefore to make more raasoned and nroner
decisiona in a wore consistent fashion than wonld be hrue
if those compating cases were to ao into courts each i{ime
Ehat they became the subiect of dispute. And =0 out of
those principles have evolved the substantial evidence
testr and have evolived the deference and the varying
Tevels of deferance that are owed to determinations
reached by administrative agencies on aquaestions of Taw.

There is no guestion. and T need not foday recite
all of the inaredients of the substantial evidence kest
as there has been no dispute between the parties as to

what comprisesa the statement of that standard of review.

that it is clearlyv applicable to pure questions of fact
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as found by an administrative agenacv. Here Findina of
Fact. Number 17 which is the Toona of the dispuie. while
denominated by the agenay as a Finding of Fack. is really
a mixed guestion of law and fact in that it is a findinag
which requires the application of a legal standard fo
historical facts as theyv are found by the aagency. And
thus ik is my view that the review of this is sobiect to
the standard for review of guestions of 1aw becaunse tha
application of a lTeaal standard to facks is offten cited
.
in the cases as a auestion of law.

Now the precise anestion presenied is ona rhath
falls at the véry heart of the rasponaibility aiven to
the Persaonnel Commisaion bv state law. fThere is no
mesiion and the petitioner hare does not dispnie thai.
the Parsonnal Commission has enormouns experiise in havina
to make the kind of Judaments whieh it was called unon fo
make in hthig case. Given the historical experience thar
it has in makinag these inénmentﬁ and aiven the delegation
to it of the responsibility fto do so by the Tegislature.
this 18 an instance where its determination and its
ultrimaie conclusion are subliechk to Jlimited court reviaw
and this Court mnst arant areat deference to its
determination and only in rthe event that its
determination is one which is wnreasonable and especially

wara it to be fonnd o be a conclusion based npon
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erronenons conclusions of Taw shomld this Court intervene,

But ir's important fo emphasize that even in the instance
where great deference o owed to an adminiairative
agenav,. the opportunity feor iudicial review which ia
guaranteed by state law makes it implicit that counrts
have a role to play which is not simniyv one of rubber
stamping decisions made by administrative acgenaies. Buth
the rale to nlay is to ba plaved within fairly narrow

.
confines which T think T've now identified.

J(an T think theras are several preliminary points
with regard to this specific case that ought to be
identified Aaf the ontseatf.

First, as confirmed earlier on todav’'s oral
argument.. the partias to this dispunte. the Department of
Employment Relations and the netifioner himself. aareed
hefore the Commission to 1imiit the choices available to
the Commigsion hy confining the Commission's Tocus to a
choice hetwaen two positions rather than a more general
or comprehenaive analvsis of which job alasaification
within rthe antire civil service system of Wisconsin was
tha bhest fit for the actuwal responsibilities of Mr.
Murray's job or whether perhaps two or bthree or four

nthar possibilities were ones that wonld be the hest fii.

Here it was by stipulation of the parties an all or

nothing proposition. T was sither agning to bhe the one

1!
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or the other and the Commission acceptred that limitation
becsuse of the agreement that ihe parfies had made.

Second. Mr. Murray had the burden of proof bhefore
the Commission to show that the Neparimeni of Emnloyvment
Relations classification was not the bestt fif by
presentinag evidence which wonld constitute a
prepnonderance of the evidence in fthe view of ithe
fact~finder. in this case fhe Personnal Commiasion.

. Third. neither party disputes Fhat the governing
1egaf‘standard for detprminiﬁg the best it Tor Mr.
Murrav's jioh were the nroviaiona Found in khe
respondent.’s exhibits. Nnmbars 1 and 2 that. were raceived
aftar being introduced atr the Commission level. namely
the a¢lassification specifications develoned by NRR as an
outgrowth of the Administrative Rules thali DRR itselF
craated and which were nitimately made a part of the
Wisconsin Code of Administrative Runles.

Fonrth., on this review netther party auestions the
Commission's conclusion that Mr. Murray's job falls
within the dgeneral definition of the classification
speciFications for an AR Manager-1 in that he is a
section chief in a major comnlex agency. architecinre
enginearing services program. Now conhtrarv to Mr.
Murray's contention. however. this does nnt end the

inquiry. The dafinitrion section af issue says "Positions

5
LYNRTTRE SWRNSOWN. Official Court Reporter. Branch 13



10
1
12
13
14
15
16
17
18
19
20
21

22
23
24

25

can function as™. and then aoces on to describe the
various possibilities. Tt doea not say that any emplovee
who hnlds one of there designated positions must be
claxsified AR Manager-1. This is alao obhvious from the
fact. that certain of the desianated positions for AR
Manager-1 are also listed in the definition for AR
Manager-2. The unambiguous meaning of the classification
asnecifications definition is that they areate somethina
of s presumption that if a person has a position within
the dafinition. thay are praperly classified ak thal
laevel. This is clear from the lanauage in Section T-F
which in raFer?ing to these dafinirtions uses ithe preface
"Tn most. instances..." Thus here Mr. Murray is properly
clasgified as an AR Manager—-1 unless one of fhe
exalusions shows that this 18 not the best it for his
actual johb.

Here the Commission relied unon the firsi exclusion
and found Mr., Murray's job does not perform predominantiy
execntive and manaagerial functions as defined in Section
111.81 of the statutes. Tn doinag so. the Commission made
a alear error of law in reaching the conclusion it did ail
nage 19 of its decision and T quote from that decisian.
"The statutory definition of manadgement indicates that it
jg the burean level rather than the section level which

has been selected as serving as the basis for defining
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where management. responsibiliries begin."

Tt must be remembered that Section 111.81 does nof
by leaislakiva directive govern the determination made
here. Section 111.81 was referenced in an administrative
rule as a tool. as a help to the administrative agenay.
but it i& a statnte governing or relating to a different
bodv of law all toageiher. Tt incorporared this -- the
Tegisiature did not itself say that this was the
governing principle that would appiy to determining
c1;s§&ficatinn allocationd in ¢ivil service. The DFER
classifFicakion specifications themselves in rafarance to
thia specific issvue dafined the level at. which the
management responsibilities begin. and they specifically
reaite that a section chief is whare management beains.
To read the reference to the siature in ithe axclusion
aection as the Commission has would write out the
definition sectiaon as providina the shkandard and this is
improper: aspeaially is this so where the atatute uses
the broadly inclusive language "includina such officials
as", and then aces on to describe several examplas
rathar than restrictive lTimiting lanagnage.

The dssue remaing. however. as to whether or not
the findings made by the Commission are sufficient fo
show that tha patitioner. Mr. Murray, failed to meet his

burden of showing that his job and his rasponsibiliries
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did not Fall within the exclusion thail. DRR had relied
npon.

Several points need to be made in that reaard.
First, Mr. Murrayv argues that the Commission improperly
relied npon the criteria testified to by Mr. Pankratz and
aa T read the decision. T do not believe khab it was
improper for the Commission fo have received this
Lestimony or for the Commission fto have Tooked ko these
factors as evidentiary matters to assist the Commission

5
in determining what this undefined phrase “"nredominantly
managerial or exemtive"” meant. T think in passinag. it
would be of gréat assisrance in avoiding controversies of
this sort in the future and in providing gnidance bhoth fo
those who are making these allocation decisions in ihe
firat place as well as to emplovees whase jobs are beina
allocated to have thesa tarms in rhe exclusion which are
naad in the inclusion as well of "managerial and
axacukive" defined with more precision so that they are
not so vaane as to Teave the Commission to have fto apnly
or even to entertain hestimony about what they mean on a
casr-by-case bhasia. But it does nof appear here in
considaring Mr. Pankrabz' testimony that the Commission
elevated his ariteria to governinag prinaciples and thereby

ignored its responsibiliry to derermine this case on the

hasis of what were the governinag principles. nawmely the
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question of which was ithe hesi fit under ihe
classification speaifications that had been develoned by
NRR.

However. T cannol. as T read iLhrouah this decision.
find a Juatification for the conclusion which was
ultimately reached in Tight of the findings. the facinal
fFindinos which the Commission made. and I do conclude
that the Commission's decision in ihis case was therefore
unreasonable and was contrary o the lTeaal standard thath

W

51 was reanired to apnly and the decision muat he
reversead.

One reasaon is that which T have eited alveady and
that is that the Commission ak least in part relied upon
an erronenus view onf the law about where does management
reaponsibility besin and its conclusion about that being
at the bureau level whan the alear aoverning leaal
principle is thabk it beagins at a level rhat includes Mr.
Murray's position.

Secondly. the Commission found that two individuals
occupied posikions within the same division or hureau as
Mr. Murray does and perform very, very similar Tuncations
to that performed by Mr. Murray and both of irhose peonle
are section chiefs and both of them are classified at the
CF supervisor=-5 level.

The Conmmission furiher found that the only
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siagnificant differentiating feature of thair iob as
compared to Mr. Murrav's was one which had to do with his
budaget preparabion respensihilikiaes which they did not
have and which the Commission acknowledaed was a
responsibility that fell within tha management type of
function., ¥Yet the Commission, in sapile of that.
determined that a CR supervisor-4 allocairion for Mr.
Murrav's position, one which was less responsible, one
which indicated a lower place in the hierarchy of
rasponsibilities. was appropriate. The Commission was
constrained by the parties' "all or nothing" agreement T
refarred to earlier. but it pravides no explanation for
how it conld connlude that the besf Fik For Mr. Murray
was at. a Tevel below thase two individnals when i was
undisputed that he had areater wmanagement
responsibilities than they 4did.

While the Schliough position did not have that
qnality of supervisor. fhese positions {ignored hy the
Commission show that kthis is nait the per se disqualiiying
factor that the Commission made it.

Finallv. to rhe exitant the Commiassion relied upon
its finding that there was no precise tabulation of the
Lima spent by Murray on each aciiviity and Ehe exnlanation
for this in the footnote on page 17. this stands in ithe

face of the nnrebutitad testimony of Murray and his
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suparvigors. This 1% an instance where no reasonable
person coultd have made ithe Findinag Fhe Commission did
from the evidence helore ii..

Tf khis were ihe case where ihe option existed Ffor
the Commission to have reallocated Mr. Murray fo a CR
aupervisor-5 level. and had the Commission made that
choice. then T helieve that the choice wonld have been
anstainable and this Courr wonld not have been able in
reach the conclusion that i1 did. But agiven the
1i;iﬁatinns imposed upon the Commission. given the all or
nothing apbroach ftaken by both naridies o this cassa. o
have Mr. Murrav's nositiaon located balow the CFR
supervisor=5 level cannot he sustained on the basis of
the Ffindinas that were made bv kthe Commission: and for
the Commigsion to have done g0 in tha face of i1ts own
findings is unreasonable. The onlv other choice which
war availahle to the Commission, namely the AR manager-1
allocation, waa ihe onlv reasonable choice thai conld and
should have been made by the Commission on the basisa of
its own findinas and with a1l deference to itk.

Tn addition. it ia clear that the Departmant of
Fmploynent. Relations assians agreat weicght, and therefore
the Commission needs to assian areat weight. becaunse this

ig reflacted within these classificarions apecificalbions,

to the notion of repnrasentative positions or comparable
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